Since the 1970s, there has been a legal and political battle between journalists and the executive
overseen by the judicial branch as to whether or not journalists enjoy a privilege to withhold
confidential information when subpoenaed by a grand jury. The Supreme Court case of
Branzburg versus Hayes (1972) is the logical place to start in any such discussion.! This case
was the first time that the Supreme Court ruled on the issue of journalists privilege. From the
journalist perspectives, advocates believe that journalists should enjoy a privilege (similar to
other professions) that they claim is contained within the press clause of the First Amendment.
However, this legal argument was rejected in the Branzburg case leading to calls for a federal
shield law. The First Amendment states that "Congress shall make no law abridging the
freedom of the press".? These words are the basis of the legal and political struggle that has
existed in the American media since the historical case of Branzburg versus Hayes.

This case forms the foundation for any debate on the introduction of a federal shield law in
America. The case involved a journalist (Branzburg) who investigated the manufacturing of
marijuana.’ He published his story in two articles which included photographic evidence of the
production. Branzburg gave his word that he would under no circumstances, reveal the names
of his sources. However, due to the sensitive nature of his information, Branzburg was
subpoenaed before a grand jury. Branzburg argued that the free press clause in the first
amendment should protect him from any charges resulting in his silence.* The Supreme Court
ruled that the First Amendment did not grant him or any other journalists this right and thus set
the legal precedent that journalists do not have protection within the First Amendment when
instructed in court to hand over confidential sources and material.®

Furthermore, journalistic privilege is also referred to in the literature as a shield law.® These
laws are statutes to protect journalists from compulsory disclosure of confidential information.

These laws explicitly grant journalist privileges to resist compliance with a subpoena or court
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order requiring the journalist to testify about confidential sources and unpublished
information.” Currently, there is no federal shield law in America; however, multiple states
have shield laws of varying degrees of protection for journalists. These different shield laws of
different categories are a source of debate between journalists and law officials throughout
America. This essay will examine the arguments for and against a federal shield law and
consider whether such a law is necessary in the context of existing protections from the First
Amendment and state laws.

The initial argument in favour of a federal shield law is the limitations of the First Amendment.
Supporters of the shield law believe that it is a necessity for the protection of journalists to have
such a law at the federal level and that the judicial interpretation of the First Amendment's
press clause is not enough to protect journalists. The Supreme Court makes it clear in
Branzburg versus Hayes that the court will not extend any First Amendment privilege to
reporters.® However, the newsgathering process is not without First Amendment protections.
Research suggests that the lower courts strict interpretations of Branzburg has lead to a trend
of charges of contempt for journalists who fail to comply with grand jury requests.’

Given that the Supreme Court fails to recognise a privilege for journalists based on the First
Amendment, it is clear why journalists feel that a shield law is necessary which builds upon
the current legal interpretation of the First Amendment. Furthermore, supporters of a federal
shield law have raised the concern of confidential sources concerns in the absence of a law.
They argue that if whistle-blowers are aware that journalist could be compelled to testify then
said journalists fear that they will get a reputation amongst whistle-blowers as being an
investigated arm of the government and therefore sources to engage with the press in the
future.!® Therefore supporters of the shield law advocate that the lack of clarity from
Branzburg verses Hayes and subsequent lack of alternative rulings illustrates the need for a
federal shield law to provide the necessary protections for journalists.!! It is clear, therefore
that the First Amendment's press clause provides the intended protections for the media
institutions to go about the newsgathering process without fear of interference by the federal

government. However, the First Amendment does not afford specific protections to journalists
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so that they may gather confidential information and withhold such information and their
sources from a grand jury. From this, it is clear that a shield law would be necessary in order

to protect journalists because the First Amendment will not provide such protections.

On the other hand, opponents of the federal shield law claim that it would be unnecessary as
journalist's rights are covered to an extent under the First Amendment, thus highlighting its
unsuitability for becoming law. Justice White of the Branzburg vs Hayes case noted in his
remarks that the newsgathering process is not without its First Amendment protections.!?
Opponents to a shield law reference this by saying that journalists already have the appropriate
protections as initially intended under the First Amendment within the press clause. However,
it is essential to highlight the fact that the idea that journalists have sufficient protections under
the First Amendment requires everyone within this process to act in good faith. Such
protections would not apply if law officials subpoenaed journalists without probable cause on

"fishing expeditions" in the hope of gaining classified information without prior intelligence.'?

Furthermore, Eliason believes there is an increased likelihood that sources will not come
forward if reporters do not have the protections of the shield law. This is known as a chilling
effect, which was referenced in the Branzburg case.!* In the courts summary, the Supreme
Court noted that it was sceptical that a chilling effect would exist. Eliason states that the court
observed that these claims were always made solely by journalists and that the court rebuked
these arguments by stating that sources throughout history have provided information without
the insurance of the shield law.!® In addition, agreements are possible between reporters and
sources whereby reporters will refuse to disclose the source until appeals have been exhausted
and that the source is aware that once this is concluded the journalist will give up the source as

directed by the court. Eliason argues that this agreement is reasonable as the source should
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have no desire to see the journalist who has agreed to publish their story break the law.!® These
arguments suggest that there could be a case for not needing a federal shield law as an
interpretation of the supreme court's scepticism is on the record. However, it is important to
note that while the Supreme Court rejected some of the arguments in favour of a shield law; it
summarised that it would not block any attempts by Congress to legislate for a shield law if it
chose to.!” This was providing any such law remained within the limits of the First

Amendment.

The main argument of opponents against federal shield law is that such a law could violate the
First Amendment. This is because any bill presented to Congress would be required to
elaborate on the Branzburg versus Hayes ruling regarding the issue of covered persons. This
means that Congress would be required to define in law those protected under a federal shield
law. Opponents argue that this would be a violation of the First Amendment. This because the
First Amendment grants freedom of the press to all persons and by excluding certain people

t.!% Furthermore, this

within a proposed law such a law would violate the First Amendmen
would violate the judgment of the Supreme Court who instructed that Congress could legislate
a shield law as long as such a shield law was within the limits of the First Amendment.!® These
violations can be partially resolved through states legislating in favour of shield laws.
Furthermore, the Supreme Court makes reference to this idea within its judgement which

provides it with legal backing.

Furthermore, another argument that opponents of the federal shield law present is that the
United States of America currently has a system of journalist protection through individual
state shield laws. Since the 1970s 35 states and Washington DC have enacted reporter shield
laws. However, these state laws are widely acknowledged to have flaws both as a collection
and individually.?° Within the American legal system, there are three broad categories of state
shield laws; the First provides absolute protection to journalists who are asked to provide

sources and notes to a grand jury such a law exists in California.?! The second is a recognition
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for the need to protect sources but not unpublished material.?> This law is enacted in the State
of New York and was explained in the judgement of Knight-Ridder Broadcasting, Inc v
Greenberg that "The law exists in its current form to protect the free press". The third is that
the government is required to prove through the qualified privilege test (which applies to notes
and sources) that the information sought is relevant and essential to the underlining proceedings
and is unavailable from other sources.?® Florida has such a law and requires each prosecution
to pass the test before a witness can be compelled to supply the requested information.
Opponents of the federal shield law and thus supporters of the status quo have argued that those
states which use the qualified privilege test demonstrate there competence and fairness through
the safeguards that protect journalists against fishing expeditions and compel the government
to prove the relevance of the information sought. This type of shield law demonstrates a balance
within the state legal system that considers the needs of both sides of the legal process equally.
Also, the current system of state laws is cited within the judgement of Branzburg where Justice
White says "that states are free within the limits of the First Amendment to fashion their own
standards within their own constitution as regards to state laws".?* The supporters of state shield
laws argue that the states have acted upon the ruling of the Supreme Court which adds robust
legal validity and the current system provides the necessary protections which is in addition to

the already well-established rights of the First Amendment.

The view that the current system of state laws is sufficient for the protection of journalists is
challenged by supporters of a federal shield law, who claim that the current setup is inadequate.
Firstly not all state laws are the same, and each state offers varying degrees on protection.?’
Some offer protection only for journalists who refuse to give up their sources and others
providing blanket protection over the entire process. These variations demonstrate the
limitation of state shield laws as journalists become compelled to reveal information based on
their geographical location rather than the merits of the case. In this instance, a federal shield
law would remove the geographical inadequacies of the current state law system, and this

demonstrates why such a law could be necessary as it improves upon the status quo.
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Furthermore, there are weaknesses with the different types of state laws. Firstly states that
legislate for absolute protections do not always maintain such protections in practice. The state
of California demonstrated this when despite offering absolute protection for journalists and
their sources, the Californian Supreme Court overturned the absolute protection in certain
criminal cases when it deems it appropriate.?® This highlights the fragmented nature of current
state laws which does not provide certainty to journalists. Another example of the challenges
journalists face at the state level is the example of Maryland which has absolute protection
sources. However it uses qualified protection for unpublished material, once again this shows
that if a journalist is based in a state like Maryland, they face contempt charges for failing to
turn over unpublished material unlike states with absolute protection. However, as with
California, absolute protection is not infallible.?’

The fact that shields laws exist at the state level presents problems for journalists across the
country. These laws are varied across the country, thus leading to a geographical lottery in
regards to protections for journalists. This lottery means that the geographical location of the
case determines the level of protection for journalists.’® The case is then discharged in
accordance with that states constitution. It is clear why some argue that the status quo is
inadequate and that a federal shield law would alleviate some of these concerns. However,
while a federal shield law would address the geographical inconsistencies, it is worth restating
that a proposal for such a law would create new problems that would likely be legally and

politically challenged.

The necessity of a federal shield law is a complex debate owing to the various political, legal
and constitutional arguments and interpretations presented throughout the years. Firstly
regarding the first amendment's protections towards journalists, the evidence suggests that the
First Amendment through the press clause provides protection to the institution of journalism
so that it may report the news freely without fear of government pressure and oversight.
However, as explicitly stated in the case of Branzburg verses Hayes, the first amendment does
not provide protections for individual journalists to withhold confidential sources and
unpublished materials when directed by a grand jury. In regards to the current state law system
that is in place, the evidence shows that it is an advancement following the recommendations

in the judgement of Justice White that certain protections are in existence. However, it has been
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proven that the current status quo is inefficient as it creates a geographical lottery and promotes
considerable uncertainty for journalists. Therefore a federal shield law would not be
unnecessary because of the status quo but would instead evolve the current system. It is clear
that , there is a need to balance the requirements of both sides of the argument. This balance
includes the government need to access potentially confidential information for national
security purposes and to advance its legal cases and bring about justice. In addition, journalists
need to be able to freely report on stories that might be confidential but ultimately inform the
public of events within society. If a person believes that journalists should have a right to
protect the identity of confidential sources and withhold confidential information, then a
federal shield law is necessary. This is because it would resolve some of the failures of the
current state law system, and would explicitly provide legal rights for journalists on this matter
thus resolving the ambiguity of the language of the first amendment. However, a federal-state
law could only work if it complied with the judgement of the Supreme Court and kept within
the limits of the first amendment. In addition, it is important to note that, the legislating of such
a federal shield law would open for debate in order to balance the contested views which exist

on this matter today.
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